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1. INTRODUCTION 

India, a country deeply rooted in tradition, has undergone a slow but significant transformation in its approach towards 

gender and sexual minorities. Historically marginalized and criminalized, the LGBTQ community has fought a long 

battle acknowledgement and legal recognition. India’s socio-legal history reflects a paradox in the context of LGBTQ 

rights and gender identity. While ancient Indian texts and sculptures hint at the fluidity of gender and sexual identities, 

colonial laws like Section 377 of the Indian Penal Code (IPC), 1860, institutionalized homophobia and denied basic 

rights to the LGBTQ persons for over several years. The ripple effect of this provision was visible in policing practices, 

institutional discrimination and the exclusion of LGBTQ persons from the mainstream legal protection. 

The Indian Constitution, with its embedded values of justice, equality, liberty and dignity has been invoked to address 

the concerns of historically marginalised gender and sexual minorities. However, for much of independent India’s post-

colonial journey, the LGBTQ community remained in the shadow of legal invisibility and social stigma. The colonial 

imposition of Section 377 of the Indian Penal Code (IPC) effectively criminalized consensual homosexual relationships, 
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institutionalising discrimination and justifying exclusion. The existence of such a provision, connected against 

Constitutional ideals, exposed the fundamental contradictions in India’s legal treatment towards sexuality and gender.  

The discourse on LGBTQ rights and gender identity has witnessed a paradigm shift in the Indian legal landscape over 

the past decade. From the decriminalisation of same-sex relationships to legal recognition of sexual identity, the 

trajectory reveals a struggle between entrenched societal norms and evolving constitutional principles of dignity, 

equality and privacy. The contemporary legal journey towards the inclusivity of the LGBTQ community is primarily 

shaped by constitutional jurisprudence. The turning point came through sustained legal and civil society and NGO’s 

efforts, beginning with the landmark judgement of Naz Foundation v. Government of NCT of Delhi (2009) case that 

decriminalised consensual same-sex relations. Although this decision was temporarily reversed in Suresh Kumar 

Koushal v. Naz Foundation (2013) case, the tide shifted decisively in 2018 with the Supreme Court’s ruling in Navtej 

Singh Johar v. Union of India case.   

The Apex Court read down Section 377 of IPC, recognizing consensual same-sex relations between adults as 

constitutionally protected and explicitly invoking the principles of autonomy, privacy, dignity and equality. This 

watershed judgement placed sexual orientation within the ambits of fundamental rights, giving a Constitutional foothold 

for broader perspective of inclusion of LGBTQ community. Simultaneously, the NALSA v. Union of India (2014) case 

judgement emerged as a milestone for gender identity rights. The Supreme Court recognized the rights of transgender 

individuals to self-identify their gender and directed State authorities to facilitate legal recognition, social inclusion and 

welfare protections. The Court held that denial of recognition to gender identity violates the fundamental rights to 

equality, non-discrimination, freedom of speech and expression and life with dignity which is given under Article 14, 

15, 19 and 21 of the Indian Constitution. The judiciary has played a central role in reinterpreting constitutional provisions 

to affirm dignity, privacy and equality of the LGBTQ persons. However, legal recognition has not seamlessly translated 

into societal acceptance or institutional reforms. 

 

2. Historical context: From Tolerance to Criminalisation 

• Pre-colonial tradition: Indian culture historically recognized multiple gender identities. The kama Sutra, 

temple carvings in khajuraho, Mughal poetry, etc reveals depictions of same-sex love and gender variance. Hijras, a 

traditional third gender community were accorded spiritual roles and held socio-cultural legitimacy in many parts of 

India. The pre-colonial era featured a more inclusive and diverse understanding of gender and sexuality. In certain 

regions, same-sex unions were ritualistically acknowledged. Transgender persons often served in royal courts and 

religious institutions, enjoying dignity and social standing that vastly contrasted with their modern marginalization. 

• The Colonial Imposition of Section 377  

The criminalization of “carnal intercourse against the order of nature “, under Section 377 of IPC was imposed by the 

British colonial regime, rooted in the Victorian morality. It marked the beginning of state-sponsored homophobia in 

India. 

Section 377 was not merely a penal provision – it symbolized societal condemnation of non-heteronormative behaviour. 

The colonial narrative altered the societal view towards queer identities, associating them with deviance and criminality. 

The consequences of this legacy have been profound, embedding homophobia within legal, educational and religious 

institutions. Even after independence, the remnants of colonial morality continued to shape postcolonial laws and 

attitudes.  

Constitutional Protections for LGBTQ Persons –  

a. Article 14 – Equality before the law 

The principle of “equal protection of law” mandates that the state shall not arbitrarily discriminate any person. The Apex 

Court in Navtez Singh case reiterated that Article 14 encompasses both substantive and procedural equality and protects 

against arbitrariness in law. 

b. Article 15 – Prohibition of Discrimination  

Even though Article 15 does not explicitly mention “sexual orientation” or “gender identity” as such, judicial 

interpretation has expanded the term “sex’ to include these dimensions.  

c. Article 19 – Freedom of Expression  

The freedom to express one’s gender identity or sexual orientation falls within the ambit of Article 19(1)(a). Forced 

conformity or suppression violates this particular fundamental right.  
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d. Article 21 – Right to life and Personal liberty 

The right to privacy, autonomy, bodily integrity, and dignity of LGBTQ persons are rooted in this Article. In Puttaswamy 

case, the Supreme Court declared sexual orientation as an intrinsic part of right to privacy which falls under Article 21.  

 

3.The Road to Decriminalization: the Spectrum of Rights 

• Naz Foundation v. Government of NCT of Delhi (2009) 

In a landmark decision, the Delhi High Court held that Section 377 violated Articles 14,15 and 21 of the Indian 

Constitution. It recognized that LGBTQ persons are entitled to dignity. The judgement drew from international 

jurisprudence, notably Toonen v. Australia. It was among the first Indian judgements to adopt a right-based approach 

to sexuality and paved the way for further Constitutional challenges. The Court emphasized that constitutional morality 

must prevail over popular morality. This shift was significant, offering hope and legal validation to the queer community. 

However, in 2013, the Supreme Court reversed this judgement in Suresh Kumar Koushal v. Naz Foundation, 

reinstating Section 377 of IPC and asserting that the LGBTQ population was a “miniscule minority“ undeserving of 

judicial protection. The judgement was widely criticised for undermining fundamental rights and neglecting 

constitutional values. 

• NALSA v. Union of India (2014): This case marked a pivotal shift by affirming the rights of transgender 

persons. The Supreme Court recognized the “third gender” and ruled that self-identification of gender was a fundamental 

right. The judgement highlighted the Right to equality (Article 14), Non-discrimination (Article 15), and right to life 

and personal liberty (Article 21) of the Indian Constitution. It directed the government to ensure reservations, welfare 

schemes and legal protections for transgender persons. NALSA laid the foundation for a right-based approach to gender 

identity. It acknowledged that gender is not determined solely by biological characteristics but also by psychological 

self-identification. The judgement also mandated legal recognition, employment reservations and access to education 

and healthcare.  

• Navtej Singh Johar v. Union of India (2018) 

In a historic ruling, the Supreme Court struck down Section 377 to the extent that it criminalized consensual same-sex 

relations among adults. It marked a decisive affirmation of sexual autonomy, privacy and human dignity. The Court 

explicitly overruled Suresh Kumar Koushal case and acknowledged the wrongs inflicted on LGBTQ individuals due to 

state-sanctioned prejudice. The judgement was monumental not only for decriminalization but for its emphasis on 

constitutional morality, empathy and inclusivity. The individual opinions delivered by the judges reflected a deep 

engagement with jurisprudence, psychology, literature and human rights perspectives. Justice Chandrachud called it a 

moment of “Constitutional redemption”. 

 

4. Legislative Progress and Pitfalls 

• The Transgender Persons (Protection of Rights) Act, 2019 

Enacted to comply with NALSA case, the 2019 Act recognizes transgender persons and prohibits discrimination in 

education, employment, healthcare, and public space. However, it has been criticized for – mandating a certificate of 

identity through a bureaucratic process, contrary to the right of self-identification, lack of penal consequences for 

discrimination and insufficient focus on healthcare and affirmative actions. Moreover, the Act lacks clarity on 

employment reservation and social welfare schemes. Activists argue that the law is paternalistic and fails to reflect the 

lived realities of transgender persons. The 2019 Act remains a contentious law that requires significant amendments to 

align with constitutional principles laid down in NALSA.  

• The Absence of Civil Rights: Marriage, Adoption and Inheritance 

Decriminalization of Section 377 was a crucial milestone, yet civil rights such as marriage, adoption and inheritance 

remain inaccessible to LGBTQ individuals. The Special Marriage Act and Hindu Marriage Act are silent on same-sex 

unions. In 2023, the Supreme Court in Supriyo v. Union of India case, declined to legalize same-sex marriage, citing 

separation of powers and urged Parliament to legislate on the matter. This creates a paradox where the state 

acknowledges LGBTQ identity but refuses to recognize same-sex marriages. The denial of family rights perpetuates 

social invisibility and legal precarity. Same-sex couples continue to struggle for matters like joint bank accounts, 

succession rights, right to adoption, etc.  While the Court acknowledged the right to cohabit and form relationships, it 
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left the matter of validation of marriage to the Parliament giving the reason that it is out of their power to amend such 

laws. However, Justice Kaul and Justice Chandrachud in their concurring opinions emphasized equal rights in 

relationships and recognition of non-traditional family structures. 

 

5.Gender Identity: Beyond the Binary 

The binary understanding of gender fails to encompass the spectrum of identities, including transgender, non-binary, 

queer and intersex individuals. Indian law, despite NALSA judgement, often fails to recognize this diversity.  

Gender identity is not experienced in isolation. Trans and queer Dalits, Adivasis are more prone to compounded 

discrimination. Policies are needed to be intersectional to ensure substantive equality. A more inclusive approach would 

involve recognizing non-binary, gender and genderfluid identities in official documentation and legal instruments. 

Marginalized queer persons often face police violence, employment discrimination, homelessness, exclusion from 

healthcare facilities, etc. Legal protection must incorporate caste, class and regional disparities to address structural 

violence effectively.   

 

6.Judicial Recognition of LGBTQ Rights: Gaps and Promises 

• Right to Privacy – the judgement of 2017 Puttaswamy case, even though its primarily about data privacy, 

reaffirmed that sexual orientation is an intrinsic part of identity and privacy is a facet of dignity. It laid the constitutional 

groundwork for the Navtej Singh Johar decision.  

The Court emphasized that constitutional protections must evolve with changing societal values and that privacy is 

central to personal autonomy. The recognition of sexual orientation as part of the right to privacy paved the way for 

LGBT individuals to assert their identity within the framework of fundamental rights. 

• Employment and Workplace Rights – while private companies have begun to implement Diversity and 

Inclusion policies, Indian law lacks a comprehensive anti-discrimination code applicable to both public and private 

sectors. There is no legal obligation for employers to prevent or address queerphobia at the workplace.  

The Industrial Employment (Standing Orders) Act and other related codes must be amended to include protections for 

LGBTQ employees. Government led initiatives such as affirmative hiring and workplace sensitization are necessary. 

Without enforceable legal obligations, corporate diversity and inclusive policies becomes meaningless.  

• LGBTQ persons can adopt children as a single parent but same-sex couple are not allowed to do so as Indian 

adoption law does not validate civil union of the community. 

• Access to gender-affirming care still remains uneven yet some public hospitals now offer sex reassignment 

surgery. 

 

7.Discrimination and Social Realities: 

Despite various judicial initiatives, LGBTQ persons in India still continue to face systemic barriers such as – 

• Social stigma and discrimination are widespread, especially in rural areas. 

• LGBTQ persons face violence, homelessness, family rejection and forced conversion therapy. 

• Mental health issues are common due to social exclusion. 

• Workplace discrimination – lack of anti-discrimination laws means no legal redress for queer employees in 

public and private sectors. 

• Healthcare – LGBTQ individuals face bias, lack of gender-affirming healthcare. 

• Education – bullying, harassment and discrimination in educational institutions drive many LGBTQ youth to 

drop out and suffer mental trauma. 

• Family and marriages – Non-recognition of same-sex marriages denies LGBTQ persons rights in inheritance, 

adoption and medical consent, etc. 

 

8.Policy developments:  

Post NALSA and Navtej Singh judgements, kerala and Tamil Nadu have adopted progressive transgender welfare 

policies, including gender neutral toilets, free surgeries, educational support, etc. University Grant Commission (UGC) 

and National Medical Commission (NMC) have issued advisories on inclusivity in plans and the need to evade 
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derogatory or insulting references to the LGBTQ persons in medical textbook and teaching methods. Yet, 

implementation remains inconsistent. 

 

9.International Perspective:  

• Marriage Rights: Out of 195 countries in the world today, 133 nations have decriminalised homosexuality. Out 

of which 37 nations have legalised same-sex marriages. Netherland legalised same-sex marriage in 2001 making it the 

first nation in the world. Taiwan is the first Asian country to have legal recognition of same-sex marriage in 2019 

followed by Nepal in 2023, a landmark development for a conservative country with strong and religious notions. The 

most recent country which gave legal validation to same-sex marriage is Thailand in 2025. 

• Adoption Rights: Allowed in the UK, Spain, Iceland, Norway, Malta, Canada. 

• Gender Recognition: Countries like Argentina and Malta allows self-identification without medical proof.  

• Countries like Canada and New Zealand have implemented national LGBTQ strategies involving education 

reform, healthcare access and legal protection.  

There are still many loopholes to be filled up from various perspectives in safeguarding the rights of the said community. 

The question of same-sex marriage is still a controversial   subject in India. On October 17, 2023, a five-judge bench 

rendered a verdict which did not give legal recognition to same-sex marriage in India. The Apex Court deferred the 

decision to the legislature, stating it was beyond the jurisdiction of the Judiciary and the Court was not the appropriate 

body to make determination on the same-sex marriage. It is the duty of the legislative branch to establish and make laws. 

India needs more alignment with the international human rights standards, especially under the obligations of Universal 

Declaration of Human Rights (UDHR), the Yogyakarta Principles and the International Covenant on Civil and Political 

Rights (ICCPR).  

 

10.Role of Civil Society and Queer Activism: 

Grassroots level activism of the civil societies and scholars, pride marches and public awareness and digital platforms 

till now have played a crucial role in mobilizing public opinion, offering a safe space for the said community and 

providing legal aid. Organisations like Naz Foundation, Humsafar Trust, Queerala, etc continues to fight and challenge 

the existing stereotypes and push forward for a more inclusive policy reform. Social media campaigns such as 

#377verdict, #MyGenderMyRight, and #LoveIsLove, etc also helped in shifting the narratives from victimhood to 

validation and empowerment.  

    

11.THE WAY FORWARD: 

• Enacting comprehensive anti-discrimination law- a holistic legal framework must prohibit discrimination based 

on sexual orientation and gender identity in all aspects like education, employment, healthcare, etc. The law must have 

effective grievance redressal mechanisms, penalties and state accountability. Such laws are essential to bridge the gap 

between constitutional principles and the ground realities. 

• Marriage and family law reform- marriage equality is essential not only for companionship but for legal 

validation on property rights, medical decisions, social legitimacy, adoption rights, pension schemes, etc. Amendments 

to the Special Marriage Act must explicitly allow same-sex marriage and gender-diverse marriages.  

• Education and Sensitization reforms- legal changes must be accompanied by social sensitization, especially in 

schools, medical institutions, law enforcing agencies and the society itself by giving social awareness. Comprehensive 

sexuality education (CSE) must be inclusive of LGBTQ community. The National Curriculum Framework should 

embed gender and sexuality modules.  

• Strengthening Data and Research- there is a scarcity of reliable data and information on LGBTQ lives in India. 

State sponsored studies and inclusion in census framework can facilitate evidence-based policy making. 

•  Healthcare reforms. 

• Policy accountability, that is to ensure effective implementation of the Transgender Persons Act with 

community consultation. 

• Promoting decentralized support structures by supporting local queer collectives. 
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12.Conclusion 

The Indian legal framework for LGBTQ rights has undeniably progressed through the last few decades- from 

criminalisation to conditional recognition and acceptance. However, legal reforms remain fragmented and inconsistent 

in many aspects. India have witnessed positive changes in laws and norms regulating the matters of homosexuality and 

their rights but the acceptance of the idea and culture of the homosexuals in the society remains different. While the 

judiciary has led transformative changes, legislative inertia and social conservatism remains roadblocks. The existing 

social, political and legal marginalisation has to be looked upon on a serious note to ensure and protect the basic rights 

of the LGBT persons. Decriminalization, while a symbolic step, it was just a foundation.  True equality necessitates a 

structural change in law, policy and societal attitudes. As India redefines its constitutional morality in the 21st century, 

the inclusion of all genders and sexual minorities must be address without fail. The legal framework must now move on 

from mere recognition to substantive equality. The promise of dignity, liberty and equality must extend to every corner 

of the spectrum. Only then India can fulfil its constitutional vision of socio, economic and political justice for all its 

citizens. There is always a need to enhance and implement sufficient legal provisions to protect their rights and dignity. 

It is not rational to be associated with religious beliefs or traditional attitude in policy making or legal reforms as it is 

all about human rights at the end.  

In the last few years, the importance on the rights of LGBTQ persons have come into sharper focus in the global platform 

as a whole and there have been fairly positive shifts in terms of acceptance in the societies. Comprehending acceptance 

of the LGBTQ community lies at the core of apprehending discrimination, violence and intolerance arising out of unfair 

treatment towards them. A constitutional democracy must protect all citizens not just in law but also in life.  
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